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BAHKPOTCTBO B POCCVIMN: IIPOBJIEMbI 1 ITVTU
COBEPHIEHCTBOBAHWMS MHCTUTYTA HECOCTOJTEJIBHOCTU

Macanbscknx EBreansa PadgpaniosHa,

MarmcTpaHTt, 3 Kypc, dakysbsTeT / Kadeapa rpakIaHCKO-TIPaBOBbIX IVCITUIUINH, «MOCKOBCKI
dprHAHCOBO-IOPUANYECKIUI YHUBEepCUTeT», I. MockBa

e-mail: evg-mas@bk.ru

AnHOTanMs

B craTpe paccMaTpmBaioTCs cOBpeMeHHBIe HpoOieMbl (PYHKIMOHMPOBAHVS MHCTUTYTa
O6ankporctBa B Poccuiickont @epmepaumy IIpUMEHUTEIBHO K (PU3MUECKUM U IOPpUANYEecKUM
JmIaM. AHaJIM3MpYyeTcs OeVICTBYIoIas HOpMaTUBHO-IIpaBoBas 0as3a, perysmpyrolias IIpoliey pbl
HeCOCTOSITeJIbHOCTY, a TaKXe BBISBIIAIOTCA K/IIOUeBble HeIOCTaTKM IIPpaBOIpPVIMEeHUTeIbHO
MPaKTMKY, BKJIIOYasi BBICOKYIO CTOMMOCTH IIPOLIeAYP, VX INTEIbHOCTD, 3JI0YIIOTpebIeHms co
CTOPOHBI [IOJDKHMKOB ¥ HeHOCTaTOUHYIO 3@d@eKTMBHOCTb MeXaHW3MOB 3alllUThl IIpaB
kpennTtopos. Ocoboe BHMMaHVIE yaergeTcs mpobieMaM peav3aliiyl MMYIIeCTBa, OCIIapVBaHS
CIIeJIOK VI IpUBJIeueHMs KOHTPOIMPYIOMIVX JII] K oTBeTcTBeHHOCTH. Ha ocHoBe mpoBeéHHOro
aHaJIM3a IpeJIoKeHbl  HallpaBJIeHMsl COBepILIEHCTBOBaHMA  MHCTUTyTa OaHKpPOTCTBa,
HallpaBJIeHHble Ha MOBbIIIeHVe ero 3P PeKTUBHOCTH, IIPO3PaYHOCTI M JOCTYITHOCTHU B YCIIOBYMSIX
COBpPeMEeHHOV 5KOHOMMKIL.

KiroueBbIe cj10Ba: 0AaHKPOTCTBO; HECOCTOSATEIFHOCTB; 3alllTa IIpaB KPeaNTOPOB; IOPANIecKye
Jm1ia; pr3rdecKyie JInIia.

BANKRUPTCY IN RUSSIA: PROBLEMS AND WAYS TO IMPROVE THE
INSOLVENCY INSTITUTION

Masalskikh Evgeniya Rafailovna,
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ABSTRACT

The article examines current issues in the functioning of the bankruptcy institution in the
Russian Federation with regard to both individuals and legal entities. The study analyzes the
existing legal framework governing insolvency procedures and identifies key shortcomings in law
enforcement practice, including high procedural costs, lengthy proceedings, debtor abuse, and
insufficient protection of creditors’ rights. Particular attention is paid to problems related to asset
realization, challenging transactions, and liability of controlling persons. Based on the analysis, the
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paper proposes directions for improving the bankruptcy system aimed at increasing its efficiency,
transparency, and accessibility in the context of modern economic conditions.

Keywords: bankruptcy; insolvency; protection of creditors’ rights; legal entities; individuals.

Beenenue

VHCTUTYT GaHKPOTCTBA 3aHMMAaeT BaKHOe MEeCTO B CHCTeMe COBPeMEeHHOI'O I'paKJaHCKOTO
U [OpellpuHMMaTe/IbCKOro IIpaBa, oOecredmBasi IIPaBOBOVI MeXaHWM3M YyperyJIMpOBaHUs
OTHOIIEHWVI, CBg3aHHBIX C HeIUIaTéXeCcIIOCOOHOCThIO [IO/DKHMKOB. Ero ocHoBHas QyHKIIMS
3aKJII04aeTcss He TOJIBKO B JIMKBUOAIIMM 3KOHOMWYECKNM HeCOCTOATeIbHBIX CyOBeKTOB, HO U B
oOecrieueHU OajlaHCa WMHTEPeCcOB MOJDKHMKOB ¥ KpeOUTOpPOB, a TakXke B IOIAep KaHUM
CTaOWIBHOCTY TPpakIaHCKOTO oboporTa [2].

B Poccuiickort @emepariiy mporenypbl OaHKPOTCTBa IIPUMEHSIOTCS KaK K IOPUINIECKIIM,
TaK M K (PU3NUECKMM JIVIIAM, YTO CBUETEIbCTBYeT O PasBUTUM AAHHOTO WMHCTUTYyTa M €ro
ajanTanyn K COBpeMeHHBIM 3KOHOMWYECKMM YCJIOBMSAM. BMecTe ¢ TeM mpaBonpyMeHWUTeTbHAI
IIpaKTMKa BBISBIISIET Psf] CYIIECTBEHHBIX IIPO0JIeM, CBSI3aHHBIX C JIOCTYITHOCTBIO ITPOIIENYP,
3(pPeKTMBHOCTBIO 3aIlUTHl IIpaB KpPeAuUTOPOB, a TakXke 3JI0YHOTpeO/IeHMsAMM CO CTOPOHBI
y4acTHUKOB [4].

IesTpI0 HaCTOSIIIETO VICCIIeIOBAHMS SBJIsIeTCS aHaJI3 COBPEMEHHOT'O COCTOSIHVIS MHCTUTYTa
G6amkporcrBa B Poccurickont @emepamyyi, BbISBIEHMe KIIOYEBBIX IIpo0OIeM ero IIpaBOBOTO
peryiamMpoBaHMsl 1 IIpaBOIPMMEHEHMs, a TakKke pa3paboTKa HaIpaBjIeHUII  €ero
COBEpPIIIeHCTBOBaHVIS.

Marepwmasibl 1 METOIBI

Marepuanamu mcceoBaHMs IIOCIYXXWIV HOPMBI AeVICTBYIOIIEro 3aKOHOaTe/IbCTBa
Poccurickort @Penepaniii 0 HeCOCTOATeIBHOCTM (OaHKpPOTCTBE), a TakKXke IIpaKTMKa WX
npuMeHeHus. B pabore mcrionp3oBaHbl POpMaTIbHO-IOPUAMIECKUT, CCTEMHBIV 11 CpaBHUTEIIBHO-
IIpaBOBOVI METOIBI, a TakXKe aHaJIn3 1 0000IIeHMe CyIeOHO ITPaKTUKA.

IIpaBoBast ocHOBa MHCTUTYTa OAHKPOTCTBA

IIpaBoBoe perymmposanme 6auakpoTcTBa B Poccuiickor Pemeparyiy HOCUT KOMIUIEKCHBIV
XapakTep ¥ OCHOBBIBAETCS HA psle HOPMATMBHBEIX IIPaBOBBIX aKTOB. K UMciIy KITIOUeBBIX
rcTouHuKoB oTHOcATcs Koncrurynmsi Poccurickon @epiepaiinyi, 3aKpervisioniast rapaHTUMU
3aIIUTHI IIpaBa cobcTBeHHOCTH, ['paskmanckuit kogekce Poccurickon Denepalinm, peryapyonmm
oOIlIMe TIOJIOXKEHMSI O HeCOCTOSITEJIBHOCTY (U3MYeCcKMX W IOpUOWYEeCcKMX JIUI], a TakKkKe
®DenepanbHBIN 3aK0H OT 26 okT0pst 2002 1. Ne 127-D3 «O HecocTogTenbHOCTM (OaHKPOTCTBE)»,
OIIpeIeIIOMIVI TIOPSAOK M YCIIOBYS IIPOBEIeH s IIpoLieyp OaHKPOTCTBa.

[omnomHnTebHOE 3HaUYeHMe WMEIOT IIOJIOKeHMS ApPOUTPaKHOTO ITPOIIeCCyasTbHOTO
Kozekca Poccurickon @Peneparnyy, a Taxoke pasbacHeHvs I tenyma Bepxosroro Cyma Poccnvickon
Derrepariyiv v 110/13aKOHHbBIe HOPMaTMBHBIE aKThl, HallpaBJleHHble Ha KOHKPeTU3alllIo U pa3BUTHe
IIpaBOBOTO peryiaupoBaHms [1].

ITpoGsiembl OaHKpOTCTBA (PU3MUECKVIX JINL],

HecmoTpst Ha pasBuTie MHCTUTYTa OaHKPOTCTBA TPpaKIaH, ero IIpaKTudecKas peayii3aliys
COIIPOBOXOAeTCs PSIOM CYIIeCTBeHHBIX TpyaHocTeit. OmHON 13 KI0UYeBbIX IPOOJIeM SIBJISeTCs
BBICOKasi CTOVMMOCTH IPOLENypPhl, KOTOpasi JiejlaeT eé HeOOCTYITHOW IS 3HAYMUTEIbHOV YacTy
HacesleHMs. Kpome Toro, sHaumTesIbHBIE CJIIOKHOCTM BO3HMKAIOT IIPU peayn3amiil 3aJI0T0OBOTO
VIMYyIIIeCTBa, OCOOEHHO B CJIydasix, CBI3aHHBIX C MITOTeYHBIM XKVIIbEM.

Cy1iecTBeHHOVI IIpO0JIeMOVI OCTalOTCS 3JI0yHOTpeOsIeHrss CO CTOPOHBI JIOJDKHMKOB,
BBIpa’karollyecs B IpelHaMepeHHOM HaKOIUIEHUN 3a0JDKeHHOCTU M COKPBITUM akTuBOB. [Tpu
5TOM MHOTVe I'pakaHe He[JOCTATOUYHO MHAOPMIPOBaHbI O IIPaBOBbIX IOCJIEACTBISAX IIPV3HAHS
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1x GaHKpOTaMM, BKJIIOYasi OTpaHIYeHs Ha OCYIIleCTBIIeHVIe OIIpele/IEHHBIX BUIOB JIedTeJIbHOCTI
[3].

J[omomHWTEeNbHBIE  CJIOKHOCTVMI  CBS3aHBI C  [UINTEJIbHBIMM ~ CPOKaMM  IIPOLIEAYD,
JOCTUTAIOIIMMY HeCKOJIBKMX JIeT, a TakKXe C OTCYTCTBMEeM YETKMX KpuTepueB OIlpellesleHVs
VIMYIIIeCTBa, 10J1jIeXalllero MCKIIOYeHUIO 13 KOHKYPCHOV MacChl.

ITpoGsieMbl OaHKPOTCTBA FOPUANYECKIX JINI]

B cdepe GaHKpOTCTBa IOpUAMUEcKVIX JINIT TaK)Ke HaOJIIOIaeTCs psll CUCTEMHBIX IIPO0sIeM.
OmHom w3 Hambosiee 3HAYMMBIX SBJISETCS  PACIPOCTPAHEHHOCTh IIpeIHAMEPEHHOTO U
PuKTMBHOrO GAaHKPOTCTBA, COIIPOBOXKIAOIIETOCsl BBIBOIOM aKTMBOB M IIpUYMHEHVeM yIepba
KpeIuTOpaM.

Hwskast 3¢pdeKTMBHOCT MexaHM3Ma OCHapMBaHMS COEIOK OOyCIIOBJIEHA CIIOKHOCTSIMUI
JOKa3bIBaHMs HeOOPOCOBECTHOCTY CTOPOH, UTO CYIIIeCTBEHHO CHIDKaeT BO3MOXKHOCTV BO3BpaTa
aKTVBOB B KOHKYPCHYIO Maccy. KpoMe Toro, oTMeuaeTcsi HeJIOCTaTOUHBIV YPOBEHbD 3allIUTHI IIpaB
KPeITOPOB, CBA3aHHBIV C 3aTSATVBAaHMEM IIPOLIeAy P M CJIOKHOCTSIMYM B3bICKaHMS 3a10JKEHHOCT.

Cy1iecTBeHHBIM HeIOCTaTKOM SIBJIIeTCS HU3Kas pe3y/IbTaTMBHOCTh peaOvuINTaIIOHHBIX
HpolleAyp, TakuxX KakK puHaHCOBOe O300pOBJIeHVe ¥ BHeIIHee yIIpaBjieHne, KOTOpble B
OOJIBIIHCTBE CJTy4aeB He IIPUBOIST K BOCCTAHOBJIEHNIO IUIATEXeCTIOCOOHOCTY JOJDKHMKA [5].

[onomHnTenbHBIe TTPOOIeMBbI BOSHMKAIOT IIPY IIPVBJIEUYeHNI KOHTPOJIVPYIOIIVIX JIVIT K
cyOcuamapHOV OTBETCTBEHHOCTY, a TakKXXe B CBSI3M C He[JOCTaTOYHOW IIPO3PavHOCTbIO IIPOLIeIy P
Y TeXHUYecKMMM olMOKaMy mpu Iyormkaimm ceegeHuit B EnyHoM denepasbHOM peecTpe
CBelleHM 0 OaHKPOTCTBe.

HarmpasiieHns coBepItieHCTBOBaHMS MHCTUTYTa OaHKPOTCTBa

PerrteHvie BBISBIIEHHBIX IIpoOsieM TpeOyeT KOMIUIEKCHOTO IIOIXOAa W peasm3alium
CUICTEMHBIX Mep, HaIlpaBJIEeHHBIX Ha COBEPIIEHCTBOBaHME KaK 3aKOHOJATEeIbCTBA, TaK U
IIPaBOIPVYIMEHUTEITBHOV ITPAKTUKIA.

B orHomenuwm dusmdeckmx JIMII  [eIecooOpasHO  IPemyCMOTPeTh  MeXaHW3MBI
cyOcmaypoBaHus IIpolelyp 0aHKPOTCTBa [1J1d COLIMAJIbHO He3alIUIEHHbBIX KaTerOpui TpakiaH,
a TaKXe BHeIpeHIMe YIIPOIIEHHBIX IpoLenyp I CJIydaeB C He3HayMTeJIbHbIM OOBEMOM
3aJI0JDKeHHOCTV. BakHBIM HampapieHVeM sBjIseTcsl HOPMAaTHBHOe 3aKpeIUleHue IlepedHs
VMIMYIIleCTBa, WCK/IIOYaeMOro ¥3 KOHKYPCHOW MaccChl, a TakXe pasBUTHE CUCTEMBbI
MHQPOPMAIIVOHHOV IOAAEPKKI I'PakKiaH.

151 FopUAMaecKyIX JIL, HEOOXOOMMO y>KeCTOUeHe OTBeTCTBEHHOCT 3a IIpeTHaMepeHHOe
OGaHKPOTCTBO, COBEPIIIEHCTBOBAHVE MEXaHM3MOB OCIapMBaHMS COEIOK ¥ CTUMYJIMPOBaHVIE
IIpVIMeHeHMsl peaOWINTALMOHHBIX IIpolenyp. BakHoe 3HaueHMe WMeeT IIOBBILIIEHUe
IIPO3PavHOCTI IIPOLIelyP, B TOM YMCIIe 3a CUET CO3[aHMs eIVHOM U@ POBON IUIaTMOPMBI I
pasmertieHNs MHPOPMAIINM 0 OAaHKPOTCTBeE.

K uamcrity obmimx mep ciieliyeT OTHeCTM BHeIpeHMe 3JIeKTPOHHOIO JOKYyMeHTOOoOOopoTa,
VHTerpalyio Ipolenyp 0aHKPOTCTBa C FOCydapCTBeHHBIMI MHAOPMAIIMOHHBIMI CHICTEMaMM, a
TakKKe yCUIeHWe KOHTPOJIA 3a [esTeJIbHOCTBIO apOMTPaKHBIX YIPaB/ISIONINX, BKIIIOYAs
MeXaHM3MBbI CTPaxOBaHV VIX OTBETCTBEHHOCT.

ITepcrieKTMBBI pasBUTVIA

Peasvzanyss mpemIoXKeHHBIX Mep IIO3BOJIUT IIOBBICUTH JIOCTYIHOCTb M 3P EdPeKTUBHOCTD
Hpouenyp OaHKPOTCTBA, COKPATUTh CPOKM pacCMOTpeHMs el M obecrieunTb Oojiee BBICOKMIA
ypOBeHb 3alllUTBl IIpaB KpPeauTOpPOB. BaXHBIM pe3ysIbTaTOM CTaHET CHIDKEeHUe YPOBHS
3JI0yHIOTpeOJIeHNn1 1 MOBBIIIeHVe ToBepys K MHCTUTYTY OaHKPOTCTBa CO CTOPOHBI YYaCTHUKOB
SKOHOMMWYECKVX OTHOITIEHWVA.

Kpome Toro, passurme peabWIMTAIIOHHBIX MEXaHM3MOB CO3HACT YCJIOBUS IS
BOCCTAHOBJIEHVSI IUIATEXECIIOCOOHOCTY AOJDKHMKOB, UTO OyIIeT CIIOCOOCTBOBATh YKPEIUIEHWIO
SKOHOMMYECKOV CTaOMITBHOCTY M Pa3BUTHUIO IIPEeAIIPYHVIMATEIIECKOV e TeIIbHOCTL.
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3aKIroueHme

VMucturyt OamkporcrBa B Poccurickonn depeparmm HaxoOwuTCsl Ha 3Tale aKTMBHOTO
PasBUTMS M COBepIIleHCTBOBaHMS. HecMOTpsl Ha HasmMume pasBUTOV HOPMATMBHOW 0Oasbl, ero
dpyHKIMOHMpPOBaHMEe  COIIPOBOXIAETCS  PSAOOM  CyIIeCTBEeHHBIX IIpoOsieM, TpeOyrommx
KOMIUIEKCHOTO pellleHsl.

CoBepIlleHCTBOBaHME [IaHHOIO WMHCTUTYTa JOJDKHO OCYIIECTBIIATBCS II0 HECKOJIBKUM
HaIlpaBJjIeHMSIM, BKJIIOYasi IIOBBIIIEHME [IOCTYIIHOCTM IIPOLieyp, yCWIeHMe 3alluThl IIpaB
KPeuTOPOB, pa3BUTHE peadVUINTAIIIOHHBIX MEXaHM3MOB U BHepeHMe P POBBIX TEXHOJIOTUTA.
Tompko mpuM ycjIoBUM CHUCTEMHOTO IIOIXOAa BO3MOXHO QopmupoBaHmue 3(PdeKTUBHOIO
MexaHM3Ma OaHKPOTCTBa, CIIOCOOHOTO ODeCIIeunTh CIIpaBeIBOe paspelleHne (IUHAHCOBBIX
KPW3VCOB ¥ yCTOMYIMBOCTD 5KOHOMITIECKOTI CHICTEMBI B II€JIOM.
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